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Question 1 


Albert is a stockbroker who works in the centre of Sydney. In April 2018, he decides 
he has had enough of the city and he relocates to Armadale, a town located in a 
rural region of New South Wales. He purchases a five hectare property on the 
outskirts of town where he decides, along with his partner, Barry, to breed Scottish 
Terrier dogs. His next door neighbour, Colleen, who has lived in her property for 
many years, keeps cattle, sheep, dogs and goats. The enclosures where these 
animals are kept at night is right on the border of Albert’s property and only fifty 
metres from Albert’s house. Each night a great deal of mooing, bleating and barking 
comes from the enclosures, and while Colleen has done what she can to minimise 
the noise it still continues, causing Albert and Barry to lose at least two nights sleep 
a week. Annoyed and frustrated, Barry starts playing a sound recording of 
elephants trumpeting between 10-11am every morning which is so loud it causes 
Colleen to be physically sick. 


Neighbourly relations are not improved when some of Colleen’s animals begin to 
escape from her property. One of her cows, Dumbo, escapes on to Albert’s land 
and she crushes some healthy crops that Albert had been growing and was hoping 
to sell at a local farmers’ market. Colleen’s goat, Ethelred, runs onto Albert’s 
property and headbutts Barry, causing him injury. It turns out that Ethelred 
headbutts humans quite frequently when given the opportunity although at the time 
Colleen, who had only just purchased Ethelred, was unaware of this. Finally, 
Colleen’s dog, Fred, jumps the dividing fence between the properties after seeing 
a wild magpie on Albert’s property. In his quest to get to the magpie, Fred suddenly 
runs in front of Albert, who was working in the garden, and Albert falls over him and 
is injured. Albert’s own dog, Gerard, who was in the garden with Albert at the time, 
sees Fred and starts attacking him, causing him serious injury. All of these events 
happen without any negligence on the part of Colleen. 


Albert’s neighbour on the other side, Hagar, largely keeps to himself. In April 2018, 
an ex-lover of Hagar, Idris, decides to pay him a visit. He goes to the front fence of 
Hagar’s property and walks up the path to the front door. Hagar sees Idris coming 
and shouts to him from inside the house that Idris should get off the property. Idris 
continues to walk towards the front door whereupon Hagar suddenly opens the door 
and, without warning, hits Idris in the face. Idris is stunned but attempts to return 
the blow, swinging wildly but missing with a punch towards Hagar. Hagar then tells 
Idris that he (Idris) had better come with him (Hagar) to the police station or else 
Hagar would have to make a citizen’s arrest because Idris was wanted by the local 
police. Idris complies but when they arrive at the police station, Hagar is told that 
there is nothing on file regarding Idris and that he must have been mistaken. 


Advise the parties of their rights and liabilities in tort. 
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Question 2 


Jack is owner and operator of Jack’s Sheet Welding Pty Ltd. Section 22 of the Sheet 
Welding Act 2009 (NSW) requires that the owner of every sheet welding business 
must ensure that every employee of a sheet welding company wears goggles at all 
times when present in a workshop when welding is taking place. In April 2018, 
Kelvin, an employee of Jack’s who works in marketing, enters the welding 
workshop. Although welding is taking place at the front of the workshop, Kelvin 
enters via a back door, away from where the welding is occurring. Unfortunately, 
he falls in such a way that his left eye is pierced by a piece of metal protruding from 
some machinery and he loses the use of his eye. There is no negligence attached 
to anyone in Kelvin falling or in leaving the machinery with a piece of protruding 
metal. When the legislation was passed, the relevant government minister had 
declared that she was tired of sparks from welding flying into welder’s eyes and that 
by making the wearing of goggles compulsory this evil would be eradicated. 


Shortly after these events, Jack’s brother, Leonard, was killed in an accident for 
which Mary admits she is legally liable. At the time of his death, Leonard was thirty- 
five years old. He had a long-term partner, Nicole, and two children with her, Oprah, 
10 and Peter, 2. For the last five years Nicole has stayed at home to look after the 
children. Before then she had been a successful lawyer and after Leonard’s death 
she resumed her career and is now earning more than Leonard ever did. She 
especially misses Leonard’s help around the house but as she does not want to 
bring strangers into the house she now does everything for the children that 
Leonard used to do. In June 2018, Nicole decides to go for a quick drink with an 
old boyfriend, Quentin, and while it is still very early days both of them are hopeful 
the friendship might develop into something more in time. 


Quentin’s sister, Rachel, lives next to a main road, the M28, in Sydney, New South 
Wales. The M28 was constructed by the Roadway Construction Authority (‘RCA’), 
a statutory authority responsible for the construction and maintenance of all roads 
and footpaths in New South Wales. Over time, the footpath next to the M28 has 
become uneven through ordinary wear and tear. In April 2018, Rachel is walking 
on the footpath when she trips on the uneven surface and breaks her leg. The 
division of the RCA that dealt with road repair was not aware of the uneven surface 
although it seems that other employees of the RCA were aware of the problem. By 
April 2018, all funding allocated to road repair for the 2017/2018 financial year by 
the RCA had been spent. 


Advise the parties of their rights and liabilities in tort. 
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Question 3 


‘Compensatory damages are concerned with providing a plaintiff with damages for 
proven losses that result from the commission of the tort.’ 


Critically analyse this statement with reference to the common law rules and provisions 
of the Civil Liability Act 2002 (NSW) that relate to the assessment of damages in 
personal injury cases. 
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